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INTRODUCTION 

Less than two years ago, in Wilson v. Durrani, this Court reaffirmed for the third time 

that Ohio’s medical malpractice statute of repose, R.C. 2305.113(C), is a “true statute of repose” 

that bars any action that is commenced more than four years after the underlying act of 

malpractice. And for the third time, this Court made it clear that the only exceptions to the statute 

of repose are the three stated in the statute of repose itself. 

Perhaps the fourth time will be the charm. The First District Court of Appeals (again) 

tried to add another unstated exception to the statute of repose: the absent defendant saving 

statute in R.C. 2305.15(A). And so this Court must (again) reverse and repeat settled law: “R.C. 

2305.113(C) is a true statute of repose that, except as expressly stated in R.C. 2305.113(C) and 

(D), clearly and unambiguously precludes the commencement of a medical claim more than four 

years after the occurrence of the alleged act or omission that forms the basis of the claim.” 

Wilson v. Durrani, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, ¶ 38. 

The First District opinion disregarded this Court’s decision in Wilson (and Antoon and 

Ruther), created a rule that directly contradicts the text of the medical claim statute of repose, 

and upended the quintessential purpose of statutes of repose. As this Court explained in Wilson, 

Ohio’s statutes of repose reflect the General Assembly’s decision that defendants should be “free 

from liability after a legislatively determined time.” Wilson at ¶ 10. But if the absent defendant 

statute applies to statutes of repose, then defendants can instead face indefinite liability if they do 

not remain in Ohio. This Court ruled in Wilson that the reversal saving statute, which would only 

have extended the repose period by a few years at most, could not enlarge the repose period. But 

applying the absent defendant statute to statutes of repose would extend liability potentially 

forever, which is a far greater distortion of repose statutes than the one plaintiffs proposed—and 

this Court rejected—in Wilson. 
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STATEMENT OF THE CASE 

Like Wilson, this is one of approximately 500 medical malpractice suits filed against Dr. 

Abubakar Atiq Durrani and his former practice, Center for Advanced Spine Technologies, Inc. 

(“CAST”).1 And like the Appellees in Wilson, Richard Elliot filed two lawsuits against Dr. 

Durrani. His first suit was untimely under the language of the statute of repose. For tactical 

reasons, he voluntarily dismissed it before the trial court could. He then filed a new action, just 

as untimely as the first.  

Elliot first argued that the reversal saving statute, R.C. 2305.19, tolled the statute of 

repose and saved his second filing. That argument was doomed from the start because his first 

action was itself untimely. But in any event, this Court closed the door on that argument—and 

the erroneous statutory interpretation it embodied—in Wilson. Undeterred, Elliot tried a new 

tactic, arguing that the absent defendant saving statute, R.C. 2305.15(A), tolls the statute of 

repose. The First District agreed. Along the way, the court of appeals committed the very same 

errors that this Court corrected in Wilson: a faulty approach to statutory construction, an 

improper reliance on that court’s policy preferences, and a misreading of this Court’s prior 

decisions.  

This Court stated unequivocally in Wilson that the only exceptions to the statute of repose 

are those written in the statute itself, in R.C. 2305.113(C) and (D). The Court need say no more 

to resolve this case. But evidently, it must say so again. 

I.  Facts 

In January 2010, Richard Elliot suffered from lower back pain that forced him to walk 

with a limp. Elliot v. Durrani, Hamilton County Common Pleas No. A1504466, Complaint ¶ 9, 

                                                 
1 CAST is not a party to this appeal.  
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Supp. 45. For a time, Elliot chose to “simply deal[] with the pain,” rather than see a doctor. Id. 

¶ 10, Supp. 45. But one day, he saw a television ad for CAST and decided to consult with Dr. 

Durrani. Id. ¶ 8, Supp. 44. He first met with Dr. Durrani on January 5, 2010, and, according to 

Elliot, Dr. Durrani immediately recommended surgery. Id. ¶ 11, Supp. 45. On March 1, 2010, 

Dr. Durrani performed an L5-S1 fusion surgery on Elliot at Good Samaritan Hospital. Id. ¶ 18, 

Supp. 45. Over the following six weeks, Elliot was in and out of the hospital while battling a 

MRSA infection. Id. ¶¶ 21-33, Supp. 46-47. Elliot’s substantive allegations end there, but he 

believes that his surgery was “medically unnecessary and improperly performed,” and that he has 

“suffered harm” because of Dr. Durrani’s negligence. Id. ¶¶ 27, 34, Supp. 46-47. 

II.  Procedural background  

A.  Elliot Dismissed His First Hamilton County Action. 

Four and a half years after his surgery, Elliot decided to sue. On June 12, 2014, he filed a 

complaint in the Hamilton County Court of Common Pleas against Dr. Durrani, CAST, and 

Good Samaritan Hospital. Elliot v. Durrani, Hamilton County Common Pleas No. A 1403492, 

Complaint, Supp. 1-40. Against Dr. Durrani, Elliot asserted claims for negligence, battery, lack 

of informed consent, intentional infliction of emotional distress, fraud, and spoliation of 

evidence. Id. ¶¶ 66-91, Supp. 8-12. Against CAST, he alleged claims for vicarious liability, 

negligent hiring, retention and supervision, violations of the Ohio Consumer Sales Practices Act, 

and spoliation of evidence. Id. ¶¶ 91-116, Supp. 12-15. And against Good Samaritan, he alleged 

claims for negligence, negligent hiring, retention, and supervision, fraud, violations of the Ohio 

Consumer Sales Practices Act, products liability and spoliation of evidence. Id. ¶¶ 117-180, 

Supp. 15-25. Three months later, Elliot dismissed his suit. Elliot v. Durrani, Hamilton County 

Common Pleas No. A 1403492, Notice of Dismissal, Supp. 41-42. 
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B.  The Trial Court Dismissed Elliot’s Second Hamilton County Action. 

Five years after his surgery, on August 19, 2015, Elliot filed another lawsuit in Hamilton 

County Common Pleas. Elliot v. Durrani, Hamilton County Common Pleas No. A1504466, 

Complaint, Supp. 43-120. .He raised largely the same claims against the same defendants as he 

did in his first action.2 Id. ¶¶ 306-432, Supp. 93-111. All three defendants moved to dismiss 

Elliot’s complaint as barred by the four-year medical claim statute of repose, R.C. 2305.113(C). 

Elliot v. Durrani, Hamilton County Common Pleas No. A1504466, Dr. Durrani and CAST’s 

Motion to Dismiss, Supp. 121-130. The statute of repose began to run on the date of Elliot’s 

surgery, March 1, 2010. But Elliot filed his complaint more than five years later. Elliot argued 

that two saving statutes tolled the statute of repose: the absent defendant saving statute, R.C. 

2305.15(A), and the reversal saving statute, R.C. 2305.19. As relevant here, Elliot believed that 

R.C. 2305.15(A) tolled the statute of repose after Dr. Durrani returned to Pakistan in December 

2013, less than four years after his surgery. App. Op. ¶ 9, Appx. 6. 

It then took three years to resolve the motion to dismiss because of the Durrani plaintiffs’ 

“group trial” gambit. Elliot’s counsel, which represented most of the more than 500 plaintiffs in 

malpractice actions against Dr. Durrani, had filed most of the lawsuits in Butler County. After 

losing four trials, the plaintiffs voluntarily dismissed their pending lawsuits en masse and then 

filed new lawsuits in Hamilton County. Each new complaint, including Elliot’s, included the 

following note: “All new Dr. Durrani cases shall go to Judge Ruehlman per his order.” Supp. 43.  

That assignment “order” was part of plaintiffs’ counsel’s scheme to consolidate all of the 

Durrani-related cases for a year-long “massive group trial” in front of a single judge and jury.3 

                                                 
2 Elliot added a new fraud claim against CAST. 

3 Wilson arose in a nearly identical posture. The plaintiffs in Wilson were typical of the Durrani-

related plaintiffs who originally sued Dr. Durrani in Butler County Common Pleas, but left the 
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See Elliot v. Durrani, Hamilton County Common Pleas No. A 1504466, Dec. 15, 2015 General 

Order on all Dr. Durrani Hamilton County Cases, Supp. 132-159. This Court eventually vacated 

the consolidation order and appointed a visiting judge to preside over the litigation. State ex rel. 

Durrani v. Ruehlman, 147 Ohio St.3d 478, 2016-Ohio-7740, 67 N.E.3d 769. 

Once the cases were properly assigned, the trial court turned to the backlog of dispositive 

motions. The court granted the motions to dismiss Elliot’s Complaint, finding that the case 

involved a routine application of the statute of repose. Appx. 24-46 (Entry and Decision on Dr. 

Durrani and CAST’s Motion to Dismiss). The trial court issued its decision more than a year 

before this Court accepted jurisdiction in Wilson—but it anticipated Wilson and rejected both of 

Elliot’s saving statute arguments: 

[T]he medical claim statute of repose, R.C. 2305.113(C), as written 

and enacted by the General Assembly, carefully specifies just two 

exceptions, those circumstances provided by R.C. 2305.16 and 

those circumstances provided by R.C. 2305.113(D). Although it 

could have easily done so, the General Assembly did not provide 

an exception . . . for the circumstances set forth in R.C. 

2305.15(A)[.] 

* * * 

Although it easily could have done so, the General Assembly did 

not provide an exception to the medical claim statute of repose . . . 

for the circumstances set forth in R.C. 2305.19. For much the same 

reasons we determined that R.C. 2305.15(A) does not toll the 

running of the statute of repose, we determine that the “saving 

statute” in R.C. 2305.19 does not apply to allow the Plaintiff to 

rely on a previous filing within the four-year time period. 

Appx. at 40-41. 

                                                                                                                                                             

jurisdiction for a friendlier venue after four Butler County juries returned defense verdicts for Dr. 

Durrani. Wilson v. Durrani, Supreme Court No. 2019-1560, Appellants’ Br. at 4-5. Elliot is 

typical of the plaintiffs who filed their original actions in Hamilton County, but dismissed those 

actions and filed new ones in order to join the consolidated trial effort.  
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C.  The First District Court of Appeals Reversed. 

Elliot appealed to the First District Court of Appeals, where he again argued that R.C. 

2305.19 and 2305.15(A) tolled the statute of repose. Elliot v. Durrani, First District No. 

C180555, Appellant’s Br. at 5-11. After the parties briefed Elliot’s appeal, this Court accepted 

jurisdiction in Wilson v. Durrani, No. 2019-1560. The First District stayed the case pending this 

Court’s resolution of Wilson.  

After this Court decided Wilson, the First District requested supplemental briefing on 

whether R.C. 2305.15(A) tolled the statute of repose. Dr. Durrani and CAST explained that R.C. 

2305.15(A) is not a “stated exception” to the statute of repose, so under this Court’s decision in 

Wilson, R.C. 2305.15(A) cannot toll the statute of repose. The First District disagreed, reversed 

the trial court, and revived Elliot’s Complaint. 

The First District’s opinion started in the wrong place. In Wilson, this Court started with 

the statute of repose. Wilson at ¶ 24 (“we first turn to the language of R.C. 2305.113(C)(1).”). 

But instead of starting with the statute of repose, the First District started with the absent 

defendant saving statute. App. Op. ¶ 13, Appx. 7 (“To answer that question now, we first turn to 

the plain language of R.C. 2305.15.”).  

After starting the wrong place, the First District then asked the wrong question. In 

Wilson, this Court asked whether the reversal saving statute was an exception to the statute of 

repose (it was not). The First District reversed the analysis, asking instead whether the statute of 

repose was an exception to the absent defendant statute. Id. ¶ 29, Appx. 13 (“Since the 1950s, the 

General Assembly has amended R.C. 2305.15 three times and has never excluded statutes of 

repose from the time limitations to which it applies.”). Which is to say, the court below assumed 

that the absent defendant statute applied and looked for indications that the statute of repose 

excluded it.  
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The First District did nod toward the right question, acknowledging that “[b]uilt into the 

statute of repose is an express exception for legal disabilities under R.C. 2305.16.” App. Op. ¶ 

33, Appx. 14. And the court rightly pointed out that R.C. 2305.15(A) and R.C. 2305.16 are 

strikingly similar—“virtually identical,” even—using the same structure and similar language. 

Id. ¶¶ 33-35, Appx. 13-14. However, the court drew precisely the wrong conclusion from those 

premises. The court decided that “it would make no logical sense” to apply 2305.16 to the statute 

of repose, yet not apply the virtually identical language of 2305.15(A). Id. ¶ 35, Appx. 15. But 

there is a logical reason: R.C. 2305.16 is an express exception written into the statute of repose, 

and R.C. 2305.15 is not. See R.C. 2305.113(C). 

Only after finishing its own exercise in statutory construction—and reaching the wrong 

answer—did the First District turn to this Court’s opinion in Wilson. This Court’s holding was 

seemingly unmistakable: “Unless one of the stated exceptions applies, R.C. 2305.113(C) clearly 

and unambiguously prohibits the commencement of any action upon a medical claim more than 

four years after the act or omission upon which the claim is based.” Wilson v. Durrani, 164 Ohio 

St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, ¶ 29; see also id. ¶ 38. But on the thinnest of 

grounds, the First District decided the holding of Wilson did not apply. 

According to the First District, “the decision in Wilson analyzed a very narrow issue—

whether the savings statute in R.C. 2305.19 applied to extend the statute of repose in R.C. 

2305.113(C).” App. Op. ¶ 37, Appx. 16. And this Court’s decision in Wilson was not controlling, 

the First District reasoned, because “Unlike R.C. 2305.19 [the statute at issue in Wilson,] R.C. 

2305.15(A) is a tolling provision.” Id. ¶ 40, Appx. 16. In the First District’s view, a saving 

statute adds time to the repose clock, “provid[ing] a plaintiff with a limited period of time in 

which to refile a dismissed claim by commencing a new action that would otherwise be barred 
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by the statute of limitations.” Id. ¶ 39, Appx. 16. A tolling provision, on the other hand, stops the 

repose clock. Id. ¶ 40, Appx. 16. So in the First District’s opinion, Wilson applied only to saving 

statutes, but not to tolling statutes. 

But Wilson’s holding stemmed from an analysis of the medical claim statute of repose 

and statutes of repose generally. This opinion did not turn on whether R.C. 2305.19 was a 

“tolling” statute or a “saving” statute—it did not matter. If “R.C. 2305.113(C) clearly and 

unambiguously” imposes a four-year limit on medical claims “unless one of the stated 

exceptions applies,” then the Court does not have to focus on whether this or that unstated 

exception applies. The answer is the same in every case: no. Although the saving statute (the 

“exception”) at issue here is different from the one addressed in Wilson, the repose statute is the 

same—which is why the First District should have started its analysis with the repose statute.  

The First District concluded that neither the reasoning nor the holding of Wilson had any 

implications for how it should read R.C. 2305.113(C), or whether it could add any exceptions to 

the statute’s express, exhaustive list. That was the same mistake it made in Wilson, when it 

concluded that this Court’s clear reasoning about the statute of repose in Antoon should not 

inform its decision. See Wilson v. Durrani, 2019-Ohio-3880, 145 N.E.3d 1071, ¶ 27 (1st Dist.).  

In the end, the First District decided to ignore Wilson for the same reason it ignored 

Antoon before: the First District focused on what it saw as the salutary policy outcome of adding 

exceptions to the statute of repose. The First District decided that “When defendants leave the 

state, potentially becoming difficult to locate or hard to serve, the privilege granted by the statute 

of repose is frustrated. Therefore, the absent-defendant statute must control.” App. Op.  ¶ 26. 

Appx. 11. That outcome-based policy analysis ignored the plain text of R.C. 2305.113(C) and 

ignored the lessons (and holding) of Wilson. This Court should reverse. 
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PROPOSITION OF LAW AND ARGUMENTS IN SUPPORT 

Proposition of Law: The absent defendant statute, R.C. 2305.15(A), does not toll the 

medical claim statute of repose, R.C. 2305.113(C), (D). 

I. Applying this Court’s unambiguous decision in Wilson, the absent defendant statute 

cannot toll the medical claim statute of repose. 

Ohio’s medical claim statute of repose provides that “Except as to persons within the age 

of minority or of unsound mind as provided by section 2305.16 of the Revised Code, and except 

as provided in division (D) of this section,” no action on a medical claim shall be commenced 

more than four years after the act giving rise to the claim. R.C. 2305.113(C). As this Court 

explained in Wilson, the statute of repose “clearly and unambiguously prohibits the 

commencement of any action upon a medical claim more than four years after the act or 

omission upon which the claim is based[,]” unless “one of the stated exceptions applies.” Wilson, 

164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 29. 

It is undisputed that Elliot commenced even his first action more than four years after the 

act giving rise to those claims (his surgery). It is likewise undisputed that Elliot is not a minor or 

“of unsound mind,” nor does he fit any of the provisions of R.C. 2305.113(D). By the clear and 

unambiguous terms of the statute of repose, his claims are barred.  

Elliot tried to invoke the absent defendant saving statute, R.C. 2305.15(A). But that 

statute is not a “stated exception” to the statute of repose, and so cannot save his claims. Wilson 

at ¶¶ 29, 38. The Court can decide this case by copying just five sentences from the end of 

Wilson: 

R.C. 2305.113(C) is a true statute of repose that, except as 

expressly stated in R.C. 2305.113(C) and (D), clearly and 

unambiguously precludes the commencement of a medical claim 

more than four years after the occurrence of the alleged act or 

omission that forms the basis of the claim.  

* * * 
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For these reasons, we reverse the judgment of the First District 

Court of Appeals. Because appellee[ ] commenced [his] action[ ] 

in Hamilton County more than four years after the alleged conduct 

that formed the basis of [his] claims, the statute of repose barred 

appellee[‘s] refiled action[ ]. Accordingly, the trial court 

appropriately granted appellant[‘s] motion for judgment on the 

pleadings. 

Judgment reversed.  

Wilson at ¶¶ 38-39. 

Elliot and the First District’s opinion suggest that Wilson’s application is narrowly 

limited to saving statutes as opposed to “tolling provisions.” But that view is at odds with both 

the majority and the dissent in Wilson. A foundation of the Wilson dissent is what it saw as the 

difference between saving statutes, such as R.C. 2305.19, and general “tolling” provisions. The 

dissent believed (incorrectly) that saving statutes should apply to the repose period specifically 

because they still require a lawsuit to be filed within four years—i.e., saving statutes honor the 

four-year cutoff to file suit, and later allow another year to “recommence” the suit that had 

already been timely filed. Tolling provisions, on the other hand, “either” extend “the time to 

commence an action or add[] additional time to commence an action” beyond the four-year 

cutoff. Wilson at ¶ 43 (Stewart, J., dissenting) (emphasis added). For such tolling provisions, the 

dissent noted, “[T]he three exceptions listed in R.C. 2305.113(C) operate as” the only “true 

exceptions” to filing a suit within four years. Id. (emphasis added). Under the dissent’s view, the 

absent defendant statute is a tolling statute that is not a “true exception” listed in R.C. 

2305.113(C). Because R.C. 2305.15(A) is not expressly incorporated into the repose statute, it 

does not apply to the repose statute. Id. 

The dissent thus recognized that where the General Assembly intends to create a tolling 

exception to a statute of repose, it writes that exception into the statute. The express exceptions 

in the statute of repose, the dissent said, reflect a legislative judgment that in some cases “the 
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plaintiff will likely be unable to commence an action within the four-year repose period—hence 

the need for tolling or additional time modifications to the general rule.” Id. So the majority and 

dissent agree that if the General Assembly intends to “modify” the general time limit of the 

statute of repose—particularly through a tolling statute—then it will say so expressly in the 

statute of repose.  

In short, both the majority and dissent in Wilson reject Elliot’s (and the First District’s) 

approach. For that reason alone, the judgment below should be reversed.  

II.  Applying the unambiguous language of R.C. 2305.113(C), the absent defendant 

statute cannot toll the medical claim statute of repose. 

If the Court proceeds further, it will find that it has already covered most of the ground in 

this case. The Court stated three times in three cases that R.C. 2305.113(C) is a “true statute of 

repose.” Wilson, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 38; Antoon v. 

Cleveland Clinic Found., 148 Ohio St.3d 483, 2016-Ohio-7432, 71 N.E.3d 974, ¶ 35; Ruther v. 

Kaiser, 134 Ohio St.3d 408, 2012-Ohio-5686, 983 N.E.2d 291, ¶ 18. The twelve justices who 

have used the phrase “true statute of repose” over the last decade chose those words carefully, 

and knew what they meant. But for the sake of completeness, a brief sketch of R.C. 2305.113 

and its place in Ohio’s overall statutory framework follows.  

A. Statutes of repose are not subject to tolling, except where the General 

Assembly clearly and unambiguously creates an exception to the time limit.  

Chapter 2305 of the Revised Code creates a comprehensive scheme of time limits on civil 

actions in Ohio. In three places, the General Assembly paired a short statute of limitations with a 

longer statute of repose: R.C. 2305.10 (product liability), R.C. 2305.113 (medical claims), and 

R.C. 2305.131 (premises liability).  

As this Court has already explained, a statute of limitations is plaintiff-focused, 

emphasizing “plaintiffs’ duty to diligently prosecute known claims.” Wilson at ¶ 10 (quoting 
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CTS Corp. v. Waldburger, 573 U.S. 1, 8, 134 S.Ct. 2175, 189 L.Ed.2d 62 (2014)). And because it 

is plaintiff-focused, the statute of limitations is trigged by the accrual of a cause of action—

typically, when the plaintiff “knew or should have known” that he was injured. Wilson at ¶ 10. 

But for that same reason, a statute of limitations is a conditional limit, subject to tolling for a 

variety of circumstances that might prevent an otherwise diligent plaintiff from pursuing a claim: 

minority, mental disability, fraud, an absent defendant (i.e., one who cannot be summoned to 

court), and the like. See CTS Corp. at 9; 54 C.J.S. Limitations of Actions § 7. 

As a default rule, if the legislature creates an exception to the running of a period of 

limitations, that exception will apply to a statute of limitations. But as this Court explained in 

Wilson, a statute of repose is a different legislative creature. A statute of repose is defendant-

focused, reflecting a judgment that “at some point a defendant should be able to put past events 

behind him.” Wilson, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 9. And because 

it is defendant-focused, a statute of repose begins to run from the date of the allegedly tortious 

conduct—the thing the defendant did or did not do (allegedly). Id.; Antoon, 148 Ohio St. 3d 483, 

2016-Ohio-7432, 71 N.E.3d 974, at ¶ 11. For that same reason, a statute of repose is inflexible 

and generally not subject to tolling except as clearly expressed in the statute. Wilson at ¶ 29 

(“exceptions to a statute of repose require ‘a particular indication that the legislature did not 

intend the statute to provide complete repose …’ as when the statute of repose itself contains an 

express exception.”). See also 54 C.J.S. Limitations of Actions § 7 (“A statute of repose … will 

not be tolled for any reason.”).  

“One central distinction between statutes of limitations and statutes of repose” is that a 

statute of limitations may be tolled, while a statute of repose cannot. CTS Corp., 573 U.S. at 9. 

Thus, a “true statute of repose” like R.C. 2305.113(C) “creates a right to repose precisely where 
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the applicable statute of limitations would be tolled or deferred. More to the point, a statute of 

repose serves no purpose unless it has this effect.” Methodist Healthcare Sys. of San Antonio, 

Ltd., L.L.P. v. Rankin, 307 S.W.3d 283, 290 (Tex. 2010). 

B. The General Assembly did not clearly and unambiguously create an 

exception to the medical claim statute of repose for R.C. 2305.15(A).  

Twice, this Court has affirmed that R.C. 2305.113(C) is clear, unambiguous, and “means 

what it says.” Wilson, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 24; Antoon, 

148 Ohio St. 3d 483, 2016-Ohio-7432, 71 N.E.3d 974, at ¶ 23. And what does it say?  

(C) Except as to persons within the age of minority or of unsound 

mind as provided by section 2305.16 of the Revised Code, and 

except as provided in division (D) of this section, both of the 

following apply: 

(1) No action upon a medical, dental, optometric, or chiropractic 

claim shall be commenced more than four years after the 

occurrence of the act or omission constituting the alleged basis of 

the medical, dental, optometric, or chiropractic claim. 

(2) If an action upon a medical, dental, optometric, or chiropractic 

claim is not commenced within four years after the occurrence of 

the act or omission constituting the alleged basis of the medical, 

dental, optometric, or chiropractic claim, then, any action upon that 

claim is barred. 

As this Court explained in Wilson, the statute of repose “clearly and unambiguously 

prohibits the commencement of any action upon a medical claim more than four years after the 

act or omission upon which the claim is based[,]” unless “one of the stated exceptions applies.” 

Wilson at ¶ 29; see also id. at ¶ 38 (“R.C. 2305.113(C) is a true statute of repose that, except as 

expressly stated in R.C. 2305.113(C) and (D), clearly and unambiguously precludes the 

commencement of a medical claim more than four years after the occurrence of the alleged act or 

omission that forms the basis of the claim.”). 
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The first stated exception is R.C. 2305.16, which extends statutes of limitations if a 

person is “within the age of minority or of unsound mind” at the time his cause of action accrues. 

The second stated exception is R.C. 2305.113(D), which extends the medical claim statute of 

repose if the plaintiff discovers his injury in the last year of the repose period, or if the 

malpractice “involves a foreign object that is left in the body of the person making the claim.” 

R.C. 2305.113(D). It is undisputed that neither of these exceptions apply to Elliot’s claims.  

So Elliot looked elsewhere to try to save his claims. He first tried the reversal saving 

statute. But this Court closed the door on that argument in Wilson. So Elliot moved to the absent 

defendant saving statute, R.C. 2305.15(A). He admits that R.C. 2305.15(A) is not one of the 

“stated exceptions” to the statute of repose. Under this Court’s jurisprudence, this case is 

straightforward. The statute of repose means exactly what it says. Antoon, 148 Ohio St. 3d 483, 

2016-Ohio-7432, 71 N.E.3d 974, at ¶ 23. The statute contains an exclusive, exhaustive list of 

exceptions. Wilson, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶¶ 29, 38. The 

courts cannot add words that the General Assembly chose not to include. See Hudson v. 

Petrosurance, Inc., 127 Ohio St.3d 54, 2010-Ohio-4505, 936 N.E.2d 481, ¶ 30. That means that 

courts also cannot add to a statute exceptions that the General Assembly chose not to include. 

Thus R.C. 2305.15(A) does not toll the statute of repose, and Elliot’s claims are barred. 

III. Traditional and statutory canons of construction confirm that R.C. 2305.15(A) does 

not toll the medical claim statute of repose. 

“When a statute’s language is clear and unambiguous, a court must apply it as written.” 

Estate of Johnson v. Randall Smith, Inc., 135 Ohio St.3d 440, 2013-Ohio-1507, 989 N.E.2d 35, 

¶ 16. This Court has already held twice that R.C. 2305.113 is clear and unambiguous. Wilson, 

164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 24; Antoon, 148 Ohio St. 3d 483, 

2016-Ohio-7432, 71 N.E.3d 974, at ¶ 23. And it clearly and unambiguously precludes reliance 
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on R.C. 2305.15(A). The Court resorts to canons of construction only if a statute is ambiguous. 

But if the Court decided upon its fourth review that R.C. 2305.113(C) is ambiguous, the 

traditional canons of construction confirm that it is not tolled by R.C. 2305.15(A).  

A. The General Assembly incorporated one saving statute, R.C. 2305.16, into 

the medical claim statute of repose; the General Assembly therefore 

intentionally excluded the others. 

Within Chapter 2305, there are three statutes that can extend the statute of limitations for 

a given action: (1) R.C. 2305.15 tolls the statute of limitations for a defendant who leaves the 

state or conceals himself; (2) R.C. 2305.16 tolls the statute of limitations for a plaintiff under 

legal disability, i.e., minority or unsound mind; and (3) R.C. 2305.19 permits a plaintiff to refile 

an otherwise timely action that fails “otherwise than upon the merits.” The General Assembly 

provided that just one of those statutes, R.C. 2305.16, would also apply to the medical claim 

statute of repose. R.C. 23015.113(C) (“Except as to persons within the age of minority or of 

unsound mind as provided by section 2305.16 of the Revised Code …”). Under the principle of 

expressio unius est exclusio alterius, “if a statute specifies one exception to a general rule or 

assumes to specify the effects of a certain provision, other exceptions or effects are excluded.” 

Thomas v. Freeman, 79 Ohio St.3d 221, 224-225, 680 N.E.2d 997 (1997) (quoting Black’s Law 

Dictionary (6 Ed.1990) 581); see also State ex rel. Ohio Presbyterian Ret. Servs., Inc. v. Indus. 

Comm’n of Ohio, 151 Ohio St.3d 92, 2017-Ohio-7577, 86 N.E.3d 294, ¶ 28 (“under the 

statutory-construction maxim expressio unius est exclusio alterius … the express reference to 

division (B) of R.C. 4123.57 in R.C. 4123.58(E) but not to division (A) of R.C. 4123.57 

indicates that the omission of division (A) was intentional.”). 

Indeed, the Court relied on precisely that principle to explain why a different saving 

statute, R.C. 2305.19, did not toll the statute of repose: “Because the statute of repose now 

expressly incorporates only one statutory exception, other statutes that extend the time in which 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2305.16&originatingDoc=NA2C03A00192211E98297900CFCB2D8A9&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


 

16 

to bring an action must necessarily be excluded.” Wilson, 164 Ohio St.3d 419, 2020-Ohio-6827, 

173 N.E.3d 448, at ¶ 33. 

Further, the General Assembly crafted two detailed exceptions that are unique to medical 

claims, extending the statute of repose for claims that could not be discovered until the last year 

of the repose period, and for claims based on a foreign object left in the patient’s body. R.C. 

2305.113(D). Those specific exceptions are further evidence that the General Assembly made 

intentional choices about what exceptions to include and exclude from the statute of repose. See 

Wilson at ¶ 29.  

B. If the Court applies the absent defendant saving statute to the statute of 

repose, it will render portions of the statute superfluous. 

The First District’s reading improperly renders portions of R.C. 2305.113 superfluous. 

“No part of the statute should be treated as superfluous unless that is manifestly required.” State 

ex rel. Carna v. Teays Valley Local Sch. Dist. Bd. of Educ., 131 Ohio St.3d 478, 2012-Ohio-

1484, 967 N.E.2d 193, ¶ 19. Implying R.C. 2305.15(A) into the statute of repose would make the 

exceptions already in the text superfluous. If any of the three saving or tolling statutes could be 

read into the statute of repose by the judiciary, then there would be no reason for the General 

Assembly to refer to R.C. 2305.16 alone in the medical claim statute of repose. If the General 

Assembly intended for any combination of R.C. 2305.15, 2305.16, and 2305.19 to apply to the 

medical claim statute of repose, it would not communicate that intent by referencing only 

2305.16 directly in the text, writing a specific extension into the statute (R.C. 2305.113(D)), and 

leaving courts to determine whether it would be wise to apply the other saving statutes (and to 

select which ones) by implication. 

The trial court’s approach correctly followed this Court’s instruction to “give some effect 

to every part” of the statutory text. State v. Arnold, 61 Ohio St.3d 175, 178, 573 N.E.2d 1079 
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(1991). The medical claim statute of repose contains certain exceptions. Those exceptions should 

be given their full effect, and no other exceptions should be read into the text. State v. Maxwell, 

95 Ohio St.3d 254, 2002-Ohio-2121, 767 N.E.2d 242, ¶ 10 (“In determining legislative intent, 

our duty is to give effect to the words used, not to delete words used or to insert words not 

used.”). The First District’s approach, urged by Elliot, does not give effect to every part of the 

statute of repose, but instead invites the judiciary to rewrite the statute and second-guess the 

General Assembly. That is not the role of Ohio courts.  

C. A comparison of R.C. 2305.15(A) and R.C. 2305.16 shows that the General 

Assembly did not intend for the absent defendant saving statute to apply to 

the medical claim statute of repose.  

The First District got one thing right: R.C. 2305.15(A) and 2305.16 are “virtually 

identical.” App. Op. ¶ 35, Appx. 15. The statutes provide as follows:  

When a cause of action accrues against a person, if the person is 

out of the state, has absconded, or conceals self, the period of 

limitation for the commencement of the action as provided in 

sections 2305.04 to 2305.14, 1302.98, and 1304.35 of the Revised 

Code does not begin to run until the person comes into the state or 

while the person is so absconded or concealed. After the cause of 

action accrues if the person departs from the state, absconds, or 

conceals self, the time of the person's absence or concealment shall 

not be computed as any part of a period within which the action 

must be brought. 

R.C. 2305.15(A). 

Unless otherwise provided in sections 1302.98, 1304.35, and 

2305.04 to 2305.14 of the Revised Code, if a person entitled to 

bring any action mentioned in those sections, unless for penalty or 

forfeiture, is, at the time the cause of action accrues, within the age 

of minority or of unsound mind, the person may bring it within the 

respective times limited by those sections, after the disability is 

removed. When the interests of two or more parties are joint and 

inseparable, the disability of one shall inure to the benefit of all.  

After the cause of action accrues, if the person entitled to bring the 

action becomes of unsound mind and is adjudicated as such by a 

court of competent jurisdiction or is confined in an institution or 
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hospital under a diagnosed condition or disease which renders the 

person of unsound mind, the time during which the person is of 

unsound mind and so adjudicated or so confined shall not be 

computed as any part of the period within which the action must be 

brought. 

R.C. 2305.16.  

Both statutes apply to the same sections of the Revised Code: 1302.98, 1304.35, and 

2305.04 to 2305.14. Both statutes toll a limitations period for the relevant condition (an absent 

defendant or legally disabled plaintiff) if that condition exists when “the cause of action 

accrues.” And if the condition arises “after the cause of action accrues,” then that time “shall not 

be computed as any part of the period within which the action must be brought.” 

The First District started to ask the right question: If the two provisions are virtually 

identical, then why apply one to the statute of repose and not the other? But the First District 

avoided the simple, dispositive answer: Because the General Assembly said so. The General 

Assembly decided to apply R.C. 2305.16 to the medical claim statute of repose (indeed, to all of 

Ohio’s statutes of repose, see R.C. 2305.10(C)(5); R.C. 2305.131(A)(3)). But the General 

Assembly decided not to apply the nearly identical R.C. 2305.15 to any of the statutes of repose. 

“The General Assembly’s use of particular language to modify one part of a statute but not 

another part demonstrates that the General Assembly knows how to make that modification and 

has chosen not to make that modification in the latter part of the statute.” Hulsmeyer v. Hospice 

of Southwest Ohio, Inc., 142 Ohio St.3d 236, 2014-Ohio-5511, 29 N.E.3d 903, ¶ 26. This Court 

should (indeed, must) respect that choice. 

IV. Applying the unambiguous language of R.C. 2305.15(A), the absent defendant 

statute cannot toll the medical claim statute of repose. 

The General Assembly did not include words in the absent defendant statute that apply it 

to statutes of repose. 



 

19 

A. R.C. 2305.15(A) depends on the “accrual” of a cause of action, indicating that 

it applies to statutes of limitations but not statutes of repose. 

The absent defendant statute, by its terms, does not apply to the medical claim statute of 

repose because R.C. 2305.15(A) applies only to a “period of limitation” that is triggered by the 

accrual of a cause of action. As explained above in Part II.A., only a statute of limitations is 

trigged by the “accrual” of a cause of action. See also Ruther, 134 Ohio St.3d 408, 2012-Ohio-

5686, 983 N.E.2d 291, at ¶ 25 (noting that accrual occurs “upon the later of the termination of 

the doctor-patient relationship or the discovery of the injury” (citing Frysinger v. Leech, 32 Ohio 

St.3d 38, 512 N.E.2d 337 (1987))).  

A statute of repose is markedly different. It begins to run from “the occurrence of the act 

or omission constituting the alleged basis” for the claim. R.C. 2305.113(C) (1). A statute of 

repose does not turn on the accrual of a cause of action; indeed, it can operate to prevent the 

accrual of an action in the first place. Antoon, 148 Ohio St. 3d 483, 2016-Ohio-7432, 71 N.E.3d 

974, at ¶ 11 (“A statute of repose bars any suit that is brought after a specified time since the 

defendant acted … even if this period ends before the plaintiff has suffered a resulting injury.”). 

So the absent defendant statute’s reference to “accrual” shows that it does not apply to statutes of 

repose. And this means that, though the absent defendant statute applies “as provided in sections 

2305.04 to 2305.14,” it only applies to statutes of limitations within that specified range, and not 

to statutes of repose. 

B. R.C. 2305.15(A) can alter when a “period of limitation” “begins to run,” 

indicating that it does not apply to the fixed trigger for a statute of repose. 

The absent defendant statute says that a “period of limitation” does not “begin to run” 

until the putative defendant comes into Ohio. That makes sense as applied to a statute of 

limitations. There is no fixed time for the beginning of a statute of limitations; it “begins to run” 

at the variable date of when the plaintiff discovers (or should discover) his injury. But it does not 
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make sense as applied to a statute of repose because a statute of repose, on the other hand, is 

trigged by the fixed point of the defendant’s tortious conduct. 

Consider a common situation: a new doctor is recruited to Ohio to be a medical resident. 

She performs surgery on a patient in 2010. The medical resident then finds a job in another state 

in 2011, permanently settles there, and does not return to Ohio. The patient does not discover the 

injury (meaning that the claim does not “accrue”) until 2016 or 2026. The absent defendant 

statute says that “When a cause of action accrues against a person, if the person is out of the state 

… the period of limitation … does not begin to run until the person comes into the state. …” If 

the absent defendant statute applies to the statute of repose, the absent defendant statute would 

dictate that the repose period does not “begin to run” until the doctor returns to Ohio. But that is 

a problem because the very nature of repose statutes means that the repose period had been 

running since the surgery. So applying the absent defendant statute to the medical claim statute 

of repose would mean that, even though the statute of repose had been running since the surgery, 

it would retroactively revert to not have been running once the claim accrues. That makes no 

sense and warps how repose statutes operate. 

Elliot may well respond that the absent defendant statute prevented the statute of repose 

from running in the first place. But the text of the absent defendant statute shows that this 

argument fails. Why? The absent defendant statute has no application until a claim accrues. The 

absent defendant statute only kicks in “When a cause of action accrues” (the first part of the 

absent defendant statute) or “After the cause of action accrues” (the second part of the absent 

defendant statute). So the absent defendant statute never applies before a claim accrues, but the 

statute of repose commonly begins running before claims accrue. Indeed, the statute of repose 

can cut off a claim before it accrues in the first place. See Antoon, 148 Ohio St. 3d 483, 2016-
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Ohio-7432, 71 N.E.3d 974, at ¶¶ 11, 28. This is yet more textual support showing that the absent 

defendant statute was only written to apply to statutes of limitation, not repose. 

C. Applying the absent defendant statute to the medical claim statute of repose 

will erode the purpose of the repose statute. 

 

If the Court holds that the absent defendant statute tolls statutes of repose, then the 

purpose of statutes of repose will be undermined to the point of meaninglessness. Statutes of 

repose “are vital instruments that provide time limits, closure, and peace of mind to potential 

parties of lawsuits.” Am.Sub.S.B. No. 80, 2004 Ohio Laws File 144, Note 2315.21, § 3(A)(5)(a). 

Without a statute of repose for medical claims, for example, doctors would be required to 

preserve patient records and liability insurance indefinitely—up to decades after treating the 

patient at issue or retiring from the practice of medicine. Ruther, 134 Ohio St.3d 408, 2012-

Ohio-5686, 983 N.E.2d 291, at ¶ 20. 

This Court has rejected the idea that a repose period can be forever tolled. See Antoon at 

¶ 24 (“We reject the Antoons’ assertion that filing then dismissing a claim will indefinitely 

suspend the statute of repose by ‘commencing’ the suit on the date of the first filing”). Wilson 

emphasized that point. See Wilson at ¶ 25 (“We have already rejected the argument that 

commencement of a medical claim within the four-year repose period satisfies the statute of 

repose once and for all, irrespective of a later voluntary dismissal.” (citing Antoon)). The First 

District has ignored Antoon and Wilson, and it has undermined the General Assembly’s design, 

which is to end claims and give certainty after a reasonable period of time. Instead, the First 

District effectively created permanent liability for many defendants. 

Elliot’s (and the First District’s) position destroys the core purpose of the medical claim 

statute of repose. Section 2305.15(A) tolls the statute of limitations for any departure from the 

state. So a physician who retires and permanently leaves Ohio before the statute of limitations 
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expires cannot avail himself of the statute of limitations defense. Garber v. Menendez, 888 F.3d 

839, 841 (6th Cir. 2018). If the Court adopts Elliot’s position, then physicians who retire and 

leave Ohio cannot avail themselves of the statute of repose either. But that is precisely the group 

that the statute of repose is designed to protect. Ruther, 134 Ohio St.3d 408, 2012-Ohio-5686, 

983 N.E.2d 291, at ¶¶ 20-21. 

This Court held that R.C. 2305.15(A) tolls the statute of limitations for each and every 

day a defendant spends outside the state. So a defendant who takes a ten-day vacation across the 

river into Kentucky will find that the statute of limitations stopped running while he was away. 

Johnson v. Rhodes, 89 Ohio St.3d 540, 543, 733 N.E.2d 1132 (2000); see also Wetzel v. Weyant, 

41 Ohio St.2d 135, 323 N.E.2d 711 (1975) (absent defendant statute applied where defendant 

was absent from Ohio for several weeks over the course of several years to vacation in 

Wisconsin, Michigan, and Florida). Under Elliot’s approach, the same will be true of the statute 

of repose. A physician who decides to take a vacation will also run the risk of extending the 

statute of repose for any patient he has treated in the four years prior—and the plaintiff will be 

entitled to take discovery on the physician’s travel history. See Johnson at 540 (“In the course of 

discovery … It was also established that defendant, Harold Rhodes … traveled to Pittsburgh, 

Pennsylvania, for one day in order to receive an evaluation for a kidney transplant.”) Gehr v. 

Elden, 9th Dist. Lorain No. 91CA005192, 1992 WL 161393, *1 (July 8, 1992) (noting that the 

plaintiff served interrogatories asking how long the defendant had been absent from Ohio).  

This is no hypothetical danger. Indeed, plaintiffs in other cases against Dr. Durrani are 

already delving into his prior vacation schedule in an attempt to circumvent the statute of repose. 

See, e.g., Matthews v. Durrani, Hamilton County CP, No. A2104004 (Nov. 18, 2021) (alleging 

that “every calendar year 2008 through 2013, Durrani traveled to his native Pakistan for 
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vacation/personal reasons for about two months for a total of one year. He also traveled out of 

state for approximately four months during the same time period (16 months total).”). 

This even affects professionals who live in bordering states and work in Ohio. A nurse 

who lives in West Virginia and works in St. Clairsville would be “out of the state” for every day 

spent at home. So too would an architect who works in Toledo but lives in Michigan (for 

purposes of the premises liability statute of repose). The decision below could even affect 

medical professionals who travel through other states to get to work, such as a doctor in 

Southwest Ohio who lives in Anderson Township, works in Cincinnati’s Clifton neighborhood 

and takes I-275 and I-471 through Kentucky to get to and from work each day. At the very least, 

the Court will have to decide whether that day “counts” toward the statute of repose. In short, the 

First District’s decision creates near- permanent liability for professionals who live across state 

lines—including in Cincinnati, Portsmouth, Toledo, Youngstown, or any of the hundreds of Ohio 

communities that are located near a state border. 

The statute is not just limited to people who actually leave Ohio. The absent defendant 

statute applies “if a person is out of the state, has absconded, or conceals self.” R.C. 2305.15(A) 

(emphasis added). So under the First District’s decision, the absent defendant statute applies 

even to a difficult-to-locate Ohio resident. This would create a morass, in which nothing is 

certain. Whenever defendants asserts the statute of repose as a legitimate defense, a plaintiff 

could argue that the absent defendant statute applies if the defendants moved within Ohio and 

neglected to update their mailing address or were otherwise difficult to find. This turns what 

should be an easy question—whether the lawsuit was commenced within the repose period—into 

a fact-intensive (and ultimately law-intensive) mess. Does a the defendant “conceal” herself by 

unplugging for the weekend in Hocking Hills State Park without letting anyone know, or taking a 
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boat out on the Ohio portion of Lake Erie? A plaintiff will request discovery to try to figure that 

out. And a plaintiff could avoid motions under Civil Rules 12 and 56 by claiming that material 

issues of fact exist regarding whether a person was “concealed” during every one-off absence.  

Suffice it to say, these inquiries are a far cry from the “certainty with respect to the time 

within which a claim can be brought and a time after which they may be free from the fear of 

litigation” that the statute of repose is supposed to give to defendants. Wilson, 164 Ohio St.3d 

419, 2020-Ohio-6827, 173 N.E.3d 448, at ¶ 16 (quoting Ruther, 134 Ohio St.3d 408, 2012-Ohio-

5686, 983 N.E.2d 291, at ¶ 19)). 

CONCLUSION 

“R.C. 2305.113(C) is a true statute of repose that, except as expressly stated in R.C. 

2305.113(C) and (D), clearly and unambiguously precludes the commencement of a medical 

claim more than four years after the occurrence of the alleged act or omission that forms the 

basis of the claim.” If R.C. 2305.113(C) means what it says—and if this Court meant what it said 

in Wilson—then the judgment of the First District must be reversed. 
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

RICHARD ELLIOT APPEAL NO C 180555

Plaintiff Appellant TRIAL NO A 1504466

vs
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ABUBAKARATIQ DURRANI M D CERTIFYA CONFLICT
APPLICATIONFOR ENBANC

THE CENTER FOR ADVANCED CONSIDERA'IYONAND
SPINE TECHNOLOGIES INC APPLICATIONFOR

RECONSIDERATION
and

TRIHEALTH INC f d b a THE GOOD
SAMARITAN HOSPITAL OF
CINCINNATI OHIO

Defendants Appellees

This cause came on to be considered by the Court upon the plaintiff appellant’s

motion to certify a conflict, application for en banc consideration and application for

reconsideration, filed on September 13, 2021

The Court finds that the applications and motion are not well taken, and denies the
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